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In this action, plaintiff Judith Schaefer-Condul mari,
seeks to recover for personal injuries that she suffered on a US
Airways flight from Rone to Phil adel phia. She alleges that she
suffered a severe allergic reaction when, unbeknownst to her, she
was served an ordinary airplane nmeal, rather than the gluten-free
nmeal that she had requested. The plaintiff filed suit in the
Phi | adel phia Court of Conmon Pl eas, alleging negligence and
failure to conply with applicable state and federal |aws and
regul ations. Conpl. T 33.

The defendant US Airways Goup, Inc. (“US Airways”)
removed the case, asserting both diversity and federal question
jurisdiction. 1Inits notice of renoval, US Airways clained the
conplaint presented a federal question because the plaintiff’s
clainms were conpletely preenpted by the Montreal Convention, the
treaty governing the rights and liabilities of international air

passengers and carriers.



Plaintiff Schaefer-Condulmari filed a notion to remand,
and defendant US Airways filed a notion to dismss. The
plaintiff’s notion argues that her conplaint does not present a
federal question because her clainms are not governed by the
Mont real Convention and that diversity is |acking because US
Ai rways has a principal place of business in Pennsylvania, where
the plaintiff is also a citizen. The defendant’s notion argues
that the plaintiff’s conplaint nust be di sm ssed because the
state law clains it raises are preenpted by the Mntrea
Convent i on.

After both notions were briefed, the Court held a
status conference with the parties. After the status conference,
the Court ordered the parties to conduct limted jurisdictional
di scovery and to nmake suppl enental subm ssions to the Court.

Now having received and reviewed the parties’
suppl emental subm ssions, the Court will deny the plaintiff’s
nmotion for remand, finding that, although the Court does not have
diversity jurisdiction over this action, it does have federal
question jurisdiction because the plaintiff’s state |aw clains
are conpletely preenpted by the Montreal Convention. For the
sane reason, the Court will grant the defendant’s notion to
dismss the plaintiff’s conplaint, but will do so w thout
prejudice to allow the plaintiff to file an anmended conpl ai nt

bringing cl ai ns under the Conventi on.



Factual Backgr ound

A The All egations of the Conpl ai nt

Plaintiff Judith Schaefer-Condulmari is a resident of
bot h Phi |l adel phi a, Pennsyl vania, and Rone, Italy. Defendant US
Airways is an airline with “its principal place of business
| ocated at 111 W Rios Sal ado Parkway, Tenpe,” Arizona, which
does continuous and systematic business in Pennsylvania. Conpl.
1 1-2.

On Septenber 9, 2008, Ms. Schaefer-Condul mari was a
passenger on US Airlines Flight 919, flying non-stop from Rone,
Italy to Phil adel phia, Pennsylvania. Because Ms. Condul nmari
suffers froma severe allergy to wheat, flour, and gluten, she
had requested a gluten-free neal when she booked her flight. She
re-confirmed that she would receive a gluten-free neal upon
check-in and again upon boarding the flight. Conpl. 1Y 6-10.

Despite her precautions, M. Schaefer-Condul mari was
not served her requested gluten-free neal. After taking a few
smal| bites, she suffered a severe allergic reaction and went to
anaphyl actic shock. The flight attendants allegedly del ayed
hel pi ng her, but a fell ow passenger who was a nurse adm ni stered
a cortisone shot. M. Schaefer-Condul mari spent the remnaining
five hours of the flight Iying in the back of the plane “in a
life threatening state.” |In addition to suffering a severe

allergic reaction as a result of being served the incorrect neal,



Ms. Schaefer-Condul mari al so all eges she suffered post-traumatic
stress, enotional distress, and nental anguish; |ost wages; and
| oss of the pleasures of life. Conpl. Y 10-31.

Ms. Schaef er-Condul mari’s conpl aint contains one count,
which all eges that her injuries were caused by the defendant’s
“carel ess, negligent, grossly careless, and reckl ess conduct.”
Compl. § 33. One specific exanple of such conduct given in the
conplaint is that the defendant failed “otherwise to conply with
the applicable laws and regulations of [ ] Pennsylvania and the

appl i cabl e Federal |aws and regulations.” 1d. at f 33(f).

B. Evi dence from Affidavits and Jurisdictional Discovery

Def endant U.S. Airways has filed an affidavit fromits
cl ai r8 manager, stating that US Airways is incorporated in
Del aware and that its principal place of business is 111 W Rio
Sal ado Par kway, Tenpe, Arizona. The affidavit also states that
US Airways maintains its corporate headquarters and executive
of fices in Phoenix, Arizona, and that, although US Al rways
conducts business in Pennsylvania, that state is not its
princi pal place of business. Aff. of Stacy R ggs (Docket No.
14) .

US Airways has also filed a suppl enental subm ssion,
attaching and sunmari zi ng the deposition of the plaintiff taken

on jurisdictional issues. At deposition, M. Schaefer-Condul mari



testified that she was born in the United States and is a United
States citizen, but that she has lived in Italy since 1976, where
she is classified as a “Permanent Resident.” M. Schaefer-
Condul mari currently rents a residence in Ronme and owns a hone in
Anzio. She is married to an Italian citizen and her two sons
were born in Italy. Her husband and children have Italian
passports; M. Schaefer-Condul mari has a U S. passport.
Deposition of Judith Schaefer-Condulmari (“Pl. Dep.”), Ex. A to
Defs. Suppl enental Subm ssion, at 8-9, 14-16, 20, 24-25, 41, 43-
44,

Ms. Schaef er-Condul mari owns her own business, USA
Domani, which does inmmgration work. USA Dom ni is incorporated
inltaly and has two part-tine Italian enployees. M. Schaefer-
Condul mari does not do any work related to her business in the
United States. PlI. Dep. at 25-27

Ms. Schaefer-Condulmari is eligible to vote in Italy
and has voted in local elections there. She files her personal
income tax returns in Italy and has not filed a U S. tax return
in the last ten years. M. Schaefer-Condul mari has three bank
accounts in Italy and one in the United States. The bank account
in the United States was opened after the deaths of her parents
for the purpose of receiving funds fromtheir estate. M.
Schaef er - Condul mari wi thdraws noney fromthat account in lItaly.

Pl. Dep. at 19-23, 27-28.



Ms. Schaefer-Condul mari travels to the United States to
visit her famly, but after each visit returns “honme.” From
Decenber 2008 through April 2009, Ms. Schaefer-Condul mari rented
a tenporary apartnment in Philadel phia under a three-nonth | ease,
whi | e she received nedical treatnent in the United States.
During those three nonths she travel ed back and forth to Italy
three or four tinmes. PlI. Dep. at 11-12, 36.

VWiile renting the apartnment in Philadel phia, M.
Schaef er - Condul mari obtai ned a Pennsyl vania drivers |icence and
voter registration. She testified that she did this in order to
obtain photo identification wwth a U S. address and to all ow her
to drive while staying in Pennsylvania. After April 2009, when
visiting the United States, M. Schaefer-Condul mari now stays

with fanily. Pl. Dep. at 10-13, 28-33, 42-43.

1. Analysis

Ms. Schaef er-Condul mari has noved to remand this case
to state court, and US Airways has noved to dism ss. Because the
nmotion to remand inplicates the Court’s subject-matter
jurisdiction, the Court nust resolve it before addressing the

def endant’ s noti on. In re Hechinger Inv. Co. of Del., Inc., 335

F.3d 243, 249 (3d Cir. 2003) (“When subject matter jurisdiction
is at issue, a federal court is generally required to reach the

jurisdictional question before turning to the nmerits.”) (citing



Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 94-95

(1998)).

A Diversity Jurisdiction

In its suppl enental subm ssion on jurisdiction, US
Ai rways concedes that diversity jurisdiction does not exist over
this action. The Court agrees.

The affidavit provided by US Al rways establishes that
it is a Delaware corporation with a principal place of business
in Arizona. Under 28 U S . C 8 1332(c)(1), it is therefore a
citizen of those two states.

Unli ke a corporation, an individual can be considered a

citizen only of one jurisdiction at a tinme. Wichovia Bank v.

Schm dt, 546 U.S. 303, 318 (2006). For purposes of diversity
jurisdiction, “[c]itizenship is synonynous with domcile and the
domcile of an individual is his true, fixed and permanent hone

and place of habitation.” MCann v. Newran |rrevocable Trust,

458 F. 3d 281, 286 (3d Cr. 2006) (internal quotation omtted).
Domcile is established by two el enents: a person’s physi cal
presence in a place and the intent to remain there indefinitely.

M ssi ssi ppi Band of Choctaw I ndians v. Holyfield, 490 U. S. 30, 48

(1989); McCann, 458 F.2d at 286 (citing Krasnov v. Dinan, 465

F.2d 1298 (3d. Gir. 1972)).



Here, Ms. Schaefer-Condul mari’s deposition testinony
establishes that her domcile is Italy. Italy is the country
where she has lived for the past thirty-three years, where she
rai sed her famly, and where she owns a busi ness and pays her
taxes. Although Ms. Schaefer-Condul mari stayed for an extended
visit in Philadel phia from Decenber 2008 t hrough April 2009 for
medi cal treatnment, and rented an apartnent in the city during
that time, this did not change her domcile. During her stay,

Ms. Schaefer-Condul mari did not intend to remain indefinitely in
Phi | adel phi a.

Because Ms. Schaefer-Condulmari is domciled in Italy,
but also a citizen of the United States, she cannot be subject to
diversity jurisdiction in the federal courts. An Anmerican
citizen domciled abroad is not considered a citizen of any U S
state. A suit involving such a “statel ess” person cannot satisfy
the usual requirenent for diversity jurisdiction that a suit be
between “citizens of different States,” 28 U S.C. 8§ 1332(a)(1)
and cannot neet the requirenent for alienage diversity
jurisdiction that a suit be between “citizens of a State and

citizens or subjects of a foreign state,” 8§ 1332(a)(2). Newman-

Geen, Inc. v. Alfonzo-Larrain, 490 U S. 826, 828 (1989); Sw ger

v. Allegheny Enerqgy, Inc., 540 F.3d 179, 184 (3d G r. 2008);

Frett-Smth v. Vanterpool, 511 F.3d 396, 400 (3d Cr. 2008).




B. Federal Question Jurisdiction

The plaintiff’s conplaint brings state | aw cl ai ns of
negl i gent and reckl ess conduct. Defendant US Airways contends
that the conplaint nonethel ess presents a federal question
because the state law clainms are “conpletely preenpted” by the

Montreal Conventi on.

a. The Montreal Convention

The Montreal Convention'! is a treaty of the United
States, effective Novenber 4, 2003, which governs the rights and
liabilities of international air carriers and passengers. The
Mont real Convention supercedes and repl aces the earlier Warsaw

Convention.? See Sonpo Japan Ins. Co. v. Nippon Cargo Airlines

Co., Ltd., 522 F.3d 776, 779-781 (7th G r. 2008) (discussing the

hi story of the Warsaw and Montreal Conventions).
The Montreal Convention covers “all international
carriage of persons, baggage or cargo perforned by aircraft for

reward.” MC Art. 1(1). Liability for personal injury is

! Convention for the Unification of Certain Rules for
International Carriage by Air, My 28, 1999, |CAO Doc. 9740, S
Treaty Doc. No. 106-45, 1999 W. 33292734 (2000) (hereinafter
“Montreal Convention” or “M).

2 Mul til ateral Convention and Additional Protocol between
the United States and Ot her Powers Relating to International Air
Transportation, Concluded at Warsaw, October 12, 1929; Procl ai ned
Oct ober 29 1934, reprinted at 49 Stat. 3000 et seq. (herinafter
“War saw Convention”).
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governed by Article 17. It provides that a “carrier is liable
for damage sustained in case of death or bodily injury of a
passenger upon condition only that the accident which caused the
death or injury took place on board the aircraft or in the course
of any of the operations of enbarking or disenbarking.” In
interpreting essentially identical |anguage in the predecessor
War saw Convention, the United States Supreme Court held that the
reference to injury caused by an “accident” required that a
plaintiff seeking to recover for bodily injury under the
Convention nust establish that her injury resulted froman “an
unexpected or unusual event or happening that is external to the

passenger.” Air France v. Saks, 470 U S. 392, 396, 405 (1985).°

Liability under the Montreal Convention is al so subject
to a formof conparative negligence set out in Article 20.
Article 20 provides that, if the injured party or the clai mant
commts a negligent or wongful act or om ssion that causes or
contributes to the harmat issue, then the carrier shall be
“wholly or partially exonerated fromits liability to the
claimant” to the extent that the negligent or wongful act

contributed to the damage.

3 The Expl anatory Note to the Montreal Convention states
that “it is expected” that the provision of Article 17 governing
carrier liability for passenger injury and death will be
“construed consistently with the precedent devel oped under the
War saw Convention and its related instrunents.” S. Treaty Doc.
No. 106-45, 1999 W 33292734 at *16.

-10-



Once a carrier is found |liable under the Mntrea
Convention, it is strictly liable for any damages up to a
specified amount. For liability for bodily injury or death, that
amount is 100,000 in “Special Drawing Rights.”* MC Art. 21(1).

A carrier can avoid damages for bodily injury or death above that
specified limt if it can prove either 1) that the damage was not
due to its or its agents’ negligence or other wongful acts or
om ssions or 2) that the damage was “solely due” to the
negl i gence or other wongful acts or omssions of a third party.
MC Art. 21(2). The Convention also provides that punitive,
exenpl ary, or other non-conpensatory damages are not recoverable.
MC Art. 29.

The Montreal Convention contains an exclusivity
provision, Article 29, which provides that its conditions and
limtations of liability govern in any case seeki ng damages for
carryi ng passengers, baggage or car go:

In the carriage of passengers, baggage and

cargo, any action for damages, however

f ounded, whet her under this Convention or in

contract or in tort or otherw se, can only be
brought subject to the conditions and such

4 A Special Drawing Right “is an artificial currency,
established by a ‘basket’ of global currencies (the U S. dollar,
the euro, the Japanese yen and the British pound)” whose val ue
fl uctuates depending on the gl obal currency markets and is
published daily by the International Mnetary Fund. Sonpo Japan,
522 F.3d at 779 n.3. Article 22(1) of the Mntreal Convention
provides that, in judicial proceedings, Special Drawi ng Ri ghts
are to be converted into applicable national currencies at the
date of the judgnent.

-11-



limts of liability as are set out in this

Convention w thout prejudice to the question

as to who are the persons who have the right

to bring suit and what are their respective

rights.
MC Art. 29. This exclusivity | anguage was taken fromthe earlier
Montreal Protocol No. 4 to the Warsaw Convention. Explanatory
Note to MC Art. 29. Montreal Protocol No. 4, drafted in 1975 and
ratified by Congress in 1998, anended the Warsaw Convention to
add an express exclusivity cl ause.

Al t hough the United States Suprene Court has yet to
interpret the exclusivity clause in the Montreal Convention, it
addressed the exclusivity of the Warsaw Convention in El Al

Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U. S. 155 (1999).

In El A, a passenger sued for psychol ogical injuries that
allegedly resulted froman intrusive bodily security search

bef ore boarding an airplane. The passenger’s injury occurred
before the United States had ratified Montreal Protocol No. 4, at
a tinme when the Warsaw Conventi on contained no exclusivity
clause. The passenger conceded that his injuries were not caused
by an “accident” wthin the nmeaning of the Warsaw Conventi on and
that he could not recover under the Convention, but he argued

t hat, because the Convention offered himno recovery, it should
not preclude himfromrecovering under state tort |aw

The United States Suprene Court rejected this argunent,

hol di ng that, even w thout an express exclusivity clause, the

-12-



War saw Convention precluded alternative causes of action for
injuries suffered while boarding or while on board an aircraft,
even if the Convention itself would not allow recovery. E Al,
525 U.S. at 161. The Court held that allow ng state | aw causes
of action for injuries within the scope of the Convention would
“underm ne the uniformregulation of international air carrier
l[iability that the Warsaw Convention was designed to foster.”
Id. Accordingly, “recovery for a personal injury suffered on
board an aircraft or in the course of any of the operations of
enbarking or disenbarking . . . if not allowed under the [Warsaw
Convention, is not available at all.” 1d. (internal quotation
and citation omtted). The Court found that Mntreal Protocol
No. 4, which had been ratified by the tine El Al was deci ded,
“merely clarifie[d], it d[id] not alter, the Convention's rule of
exclusivity.” 1d., 525 U. S. at 174.

Under the reasoning of El A, the Mntreal Convention
al so precludes alternative causes of action. As the replacenent
for the Warsaw Convention, the Montreal Convention is simlarly
designed to foster a uniformregul ation of international air
carrier liability. Just as a need to avoid interference with
this purpose led the El Al Court to interpret the Warsaw
Convention as exclusive, even before the addition of the
exclusivity | anguage of Montreal Protocol No. 4, the sane

rationale requires that the Montreal Convention be interpreted to
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have a sim/lar underlying pre-enptive effect, even w thout the
express exclusivity | anguage contained in Article 29. The
Montreal Convention, |ike the Warsaw Convention, will therefore
bar any claimoutside its terns for personal injury suffered on
board an aircraft or in the course of any of the operations of
enbar ki ng or di senbar ki ng.

The exclusivity clause of Article 29 of the Montreal
Conventi on does | eave sone issues for local law. Article 29
expressly provides that local law w il decide “who are the
persons who have the right to bring suit and what are their
respective rights.” Oher provisions of the Montreal Convention
al so defer to local |law. Procedural issues are to be determ ned
“by the law of the court seised of the case.” MC Art. 33(4).
The sane | aw governs the method of cal culating the Montreal
Convention’s two-year statute of limtations. MC Art. 35(2).
The Convention al so provides that subrogation issues are left for

| ocal law. MC Art. 33(4), 37; Sonpo Japan, 522 F.3d at 781

b. Conpl ete Preenption

The doctrine of conplete preenption “holds that certain
federal |aws so thoroughly occupy a field of regulatory interest
that any claimbrought within the field, however stated in the
conplaint, constitutes a federal claimand therefore bestows a

federal court with jurisdiction.” Wrth v. Aetna U S

-14-



Heal t hcare, 469 F.3d 305, 307 (3d Gr. 2006). Conplete
preenption is therefore an exception to the |ong-standing “well -
pl eaded conplaint” rule, which states that federal question
jurisdiction nust be determ ned by | ooking at the allegations of
the plaintiff’s conplaint and cannot be based on an anti ci pated

def ense, even a defense of federal preenption. Franchise Tax Bd.

v. Constr. Lab. Vacation Trust, 463 U S. 1, 9-11 (1983).

Conpl ete preenption exists only where “the preenptive force of a
statute is so ‘extraordinary’ that it ‘converts an ordinary state
common- | aw conplaint into one stating a federal claimfor

purposes of the well-pleaded conplaint rule.”” Caterpillar, Inc.

v. Wllianms, 482 U S. 386, 393 (1987) (citing Metropolitan Life

Ins. Co. v. Taylor, 481 U.S. 58, 65 (1987)).

The United States Supreme Court first articulated the

doctrine of conplete preenption in Avco Corp. v. Aero Lodge No.

735, Int’l Assoc. of Machinists, 390 U S. 557 (1968). Avco held

that 8 301 of the Labor Managenent Rel ations Act (“LMRA"), 29

U S C 8§ 185, conpletely preenpted a state |aw action seeking to
enjoin a strike and allowed it to be renoved to federal court.
Id., 390 U. S. at 560. The Suprene Court subsequently found
conpl ete preenption under 8 502(a) of the Enployee Retirenent

| nconme Security Program (“ERISA”), 29 U S.C. § 1132. Mt. Life,
481 U.S. at 65. Both Avco and Met. Life enphasized that, in

addition to sinply preenpting conflicting state | aw clainms, the
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LMRA and ERI SA cont ai ned enforcenent provisions providing a
federal remedy. Met Life also found an express congressional
intent to make actions covered by ERISA's civil enforcenent
provision renovable. Mt Life, 481 U S. at 66.

Based on the reasoning of Met Life and Avco, the United
States Court of Appeals for the Third Circuit articulated a two-
part test for determning if a statute has sufficient preenptive
force to result in conplete preenption: the statute nust contain
civil enforcenment provisions “within the scope of which the
plaintiff's state claimfalls” and there nust be “a clear
i ndi cation of a Congressional intention to permt renoval despite
the plaintiff’s exclusive reliance on state law.” RR Labor

Excecutives Ass'n v. Pittsburgh & Lake Erie R Co., 858 F.2d 936,

941 (3d Cir. 1988) (internal quotation and citation omtted);

[7)]

ee

al so Gopel v. Nat’'l Postal Ml Handler’'s Union, 36 F.3d 306, 311

(3d Cir. 1994) (applying the test to find no conplete preenption

under Federal Enployees Health Benefits Act); Allstate Ins. Co.

V. 65 Sec. Plan, 879 F.2d 90, (3d G r. 1990) (applying the test

to find no conplete preenption under ERISA for contribution claim
not wthin the scope of the civil enforcenent provision).

The second part of the RR_Labor test has been
effectively overruled by the nost recent United States Suprene

Court decision on conplete preenption, Beneficial Nat. Bank v.

Anderson, 539 U.S. 1 (2003). 1In Beneficial, the Suprene Court

-16-



consi dered whether state |aw clains of usury against a
national | y-chartered bank were preenpted by the National Bank Act
and whet her those state |law clains were so conpletely preenpted
that the action asserting themcould be renoved to federal court.
The National Bank Act sets a limt on the interest rates that can
be charged by a national bank and provides a private right of
action for usury if those rates are exceeded. The Suprene Court
found that the Act “unquestionably” preenpts any common | aw or
state statutory rule that would seek to inpose civil liability
upon a national bank for charging interest allowed by the Act and
woul d provide a national bank with a “conplete defense” to such a

claim Beneficial, 539 U S. at 3-4, 9.

Reaffirm ng that the existence of a preenption defense
is not, by itself, enough to allow renoval, the Suprenme Court
consi dered whet her the National Bank Act so “conpletely
preenpted’ the state law clains that they could be said to arise
under federal law. The appellate court bel ow had held that the
Act did not give rise to conplete preenption because the rel evant
provi sions of the Act did not evince a “clear congressional

intent to permt renoval.” Beneficial, 539 U S. at 5 (citing

Anderson v. H & R Block, Inc., 287 F.3d 1038, 1048 (11th Cr

2002)). The Supreme Court reversed, holding that the “proper
i nquiry” for purposes of determ ning whether conplete preenption

exists is “whether Congress intended the federal cause of action

-17-



to be exclusive rather than on whet her Congress intended that the
cause of action be renpvable.” 1d., 539 U S at 9 n.5.

The Court found that the National Bank Act created a
federal cause of action for usury and set forth the procedures
and renedi es that governed it. The Act provided a statute of
limtations for such a federal usury claimand prescribed the
procedures governing such a claimand the renedies available to
borrowers who are charged higher rates. 1d., 539 U S. at 8-9.
The Court found that this cause of action superceded “both the
substantive and the renedi al provisions of state usury |aws” and
provi ded an exclusive federal renmedy for such clainms. The Court
therefore held that a usury cause of action against national
banks arose exclusively under federal |aw and coul d be renoved.
Id., 539 U. S at 10.

The Supreme Court’s decision in Beneficial nodifies the

test for conplete preenption set out by the United States Court
of Appeals for the Third Crcuit in RR Labor. The first prong
of the test — that the statute at issue contain civil

enf orcement provisions whose scope enconpasses the plaintiff’s

claims — is unaffected by Beneficial. The first step of the

Suprene Court’s analysis in Beneficial, determ ning whether the

plaintiff’s claimfell within the scope of the National Bank Act
and was preenpted, tracks the first prong of the RR Labor test.

The second prong of the RR_Labor test, however -— that there be

- 18-



a clear indication of Congressional intent to allow renoval --
was specifically rejected by the Suprene Court in Beneficial.
Rat her than requiring a showi ng of congressional intent to allow

removal , Beneficial holds that the “proper inquiry” for conplete

preenption is whether there is a congressional intent to provide

an exclusive federal renedy. 1d., 539 U S. at 9 n.5.

C. Conpl ete Preenption under the Mntreal Convention

Nei ther the United States Suprenme Court nor the United
States Court of Appeals for the Third Crcuit has addressed
whet her the Montreal Convention, or its predecessor the Warsaw
Convention, conpletely preenpt state | aw causes of action. O her
federal courts that have considered the issue have disagreed as

to whether either Convention conpletely preenpts state |aw.?

> Conpare Narkiew cz-lLaine v. Scandinavian Airlines Sys.,
587 F. Supp. 2d 888 (N.D. IIl. 2008) (holding that the Montreal
Convention does not conpletely preenpt state |aw clains) and
Serrano v. Am Airlines, Inc., 2008 W. 2117239 (C.D. Cal. May 15,
2008) (same) wth Jones v. USA 3000 Airlines, 2009 W 330596
(E.D. Mdb. Feb. 09, 2009) (holding that the Montreal Convention
conpletely preenpts state |law clains and all ows renoval) and
Knowton v. Am Airlines, Inc., 2007 W. 273794 (D. Md. Jan. 31,
2007) (same); Conpare Husmann v. Trans World Airlines, Inc., 169
F.3d 1151 (8th Cr. 1999) (holding that the Warsaw Conventi on
conpletely preenpts state law clains), Schoeffler-Mller v. N W
Airlines, Inc., 2008 W. 4936737 (C.D. 1ll. 2008) (sane); and
Singh v. NN Am Airlines, 426 F. Supp. 2d 38 (E.D.N. Y. 2006)
(same) with N pponkos Ins. Co. v. dobeGound Servs., Inc., 2006
W 2861126 (N.D. 11l. Sept. 28, 2006) (holding that the Warsaw
Conventi on does not conpletely preenpt state |aw cl ai ns)
(coll ecting cases).
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Those courts that have found no conplete preenption
under the Montreal Convention have focused on the text of the
exclusivity provision in Article 29, which provides that “[i]n
the carriage of passengers, baggage and cargo, any action for

damages, however founded, whether under this Convention or in

contract or in tort or otherw se, can only be brought subject to

the conditions and such limts of liability as are set out in
this Convention.” MC Art. 29 (enphasis added). These courts
interpret this | anguage to nean that the Convention recogni zes
that clainms involving the “carriage of passengers, baggage, and
cargo” can be brought either under the terns of the Convention or
under state “contract or tort” law and that therefore not al
damages actions involving passengers or baggage “arise under” the

Convention, as required for conplete preenption. See Narkiew cz-

Lai ne, 587 F. Supp. 2d at 890; Serrano, 2008 WL 2117239 at *3.

The Narkiew cz-Laine court suggests that, wth respect to state

law tort clainms, the terms of the Montreal Convention act as “an
affirmative defense,” limting the defendant’s liability for
damages. 587 F. Supp. 2d at 890.

This interpretation is in tension with the Expl anatory
Notes to the Montreal Convention, provided by the Executive
Branch to the United States Senate when the Convention was
submtted for ratification. The Explanatory Note to Article 37

states that it “provides that the Convention and its limts shal
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be applicable to all actions for damages arising in the carriage
of passengers, baggage, and cargo, however such cl ains nay be
founded.” S. Treaty Doc. No. 106-45, 1999 W. 33292734 at *22.

As an exanple of the Article's operation, the Explanatory Notes
posit a claimarising froma flight involving “code-sharing,” in
which different carriers contract with and transport a passenger.
In such a case, the Explanatory Note states that “neither the
contracting carrier, the actual carrier, nor their servants or
agents could be held |iable outside the Convention under any
alternative tort or contract law theories for matters such as,
for exanple, negligent selection of, or failure to properly audit
or nonitor the safety of, the actual carrier.” 1d.

The Expl anatory Notes strongly suggest that the
reference in Article 29 to clains “in contract or in tort or
otherw se” is not intended to reflect that such clains have an
i ndependent exi stence outside the terns of the Convention. The
| anguage of Article 29 is entirely consistent with interpreting
the Convention to conpletely preenpt clains that are initially
couched, like plaintiff Schaefer-Condulmari’s here, in terns of
contract or tort, but where recovery can only be obtai ned under
the terns of the Convention.

Considering the text of Article 29 and the requirenents

for conplete preenption set out in Beneficial Nat. Bank, the

Court finds that the Montreal Convention conpletely preenpts
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state law clains, like this one, involving a passenger’s bodily
injury suffered on board an international flight. The two

requi renents for conplete preenption are that the Convention
contain civil enforcenent provisions whose scope enconpasses the
plaintiff's clains and that there be congressional intent that

t he Convention provide an exclusive federal renedy. Beneficial,

539 U.S. at 8-9; see also RR Labor, 858 F.2d at 941.

The first requirenent is met here. The Montreal
Convention inposes liability upon a carrier for a passenger’s
bodily injury or death sustained froman accident “on board the
aircraft or in the course of any of the operations of enbarking
or disenbarking.” MC Art. 17(1).° Here, M. Schaefer-Condul mari
suffered her injuries while on board the defendant’s aircraft and
her clainms, therefore, fall wthin the scope of the Convention.

The second requirenent for conplete preenption is also
met by the Montreal Convention. Article 29 of the Convention
evinces the drafters’ intent to make it the exclusive renedy for

any clains within its scope. Article 29 nakes clear that any

6 Li ke the National Bank Act in Beneficial, the Mntreal
Convention sets out procedures and renedi es governing the
l[tability it inposes. The Convention sets out a statute of
limtations and specifies the damages it inposes and the neans by
which a carrier can exonerate itself fromliability or limt its
damages. Al though the Convention | eaves sone issues to be
deci ded by the law of the court hearing the claim those issues
are expressly del egated under the Convention’s ternms and invol ve
ancillary issues. The core issues of whether and to what extent
liability is to be inposed are governed solely by the terns of
t he Conventi on.
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action for damages arising from*“the carriage of [international]
passengers . . . can only be brought subject to” the Convention’s
terms. MC Art. 29. As discussed earlier, the reference in
Article 29 to clainms “in contract or in tort or otherwise” is
best interpreted to nmean, not that such clainms can exi st outside
t he Convention, but rather that such clains, however formnulated,
“can only be brought” under the Convention's terns.

In her notion for remand, Ms. Schaef er- Condul mari
argues that her clains fall outside the Montreal Convention
because her injuries were caused by an allergic reaction and not
by an “accident.” (As discussed earlier, under the reasoning of
Air France, 470 U S. 392, a passenger’s injury must be the result
of an “accident” for a claimant to recover for bodily injury
under the Convention.) The plaintiff’s argunent is m spl aced.
Even if Ms. Schaefer-Condulmari’s injuries are not the result of
an “accident,” her clains still fall wthin the scope of the
Conventi on because she seeks damages arising frombodily injury
suffered on board an international flight. Under Article 29, any
such action “can only be brought subject to” the Convention's
terms. Accordingly, if M. Schaefer-Condul mari cannot establish

that her injuries were the result of an accident, as required for
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l[iability under the Convention, then she will not be able to
recover damages at all.’

Havi ng found that the Montreal Convention conpletely
preenpts state |law and that Ms. Schaefer-Condulmari’s clains in
this action fall within the scope of the Convention, the Court
finds that the state law clains pled in the Conplaint “arise
under” federal |aw and support federal question jurisdiction. US
Ai rways’ renoval of the conplaint was therefore proper, and the

plaintiff’s notion to remand will be deni ed.

C. The Motion to Dismss

US Airways has noved to dismss the conplaint on the
grounds that its clains are preenpted by the Montreal Convention.
Ms. Schaef er- Condul mari contends that her clains are not
preenpted, but asks in the alternative, if US Airways’ notion to

dismss is granted, for |eave to anend her conplaint to bring a

! Ms. Schaef er-Condul mari’s argunent that her allergic
reacti on cannot be considered the result of an “accident,” as
that termis used in the Montreal Convention, may al so be
incorrect on the nerits. See Aynpic Airlines v. Husain, 540
U S. 644, 652-53, 657 (2004) (holding that a severe allergic
reaction suffered by an asthmati c passenger could be the result
of an “accident” within the nmeaning of the Warsaw Conventi on,
where the airline refused repeated requests by the passenger to
be reseated away fromthe snoking section and this refusal was
unusual and unexpected in light of the relevant industry standard
and conpany policy). The Court takes no view as to whether, in
light of Qynpic Airlines, the plaintiff could adequately plead
or prove that her injury was the result of an “accident” as
defined in the Convention.
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clai munder the Montreal Convention. US Airways has stated in
reply that it has “no objection to plaintiff’s request for |eave
to amend her conplaint to assert a clai munder the Mntreal
Convention,” but argues that, because Ms. Schaefer-Condul mari has
argued that her injury was not the result of an “accident,” as
required for recovery under the Convention, any such anmendnent
woul d be futile. Def. Reply Br. at 2.

The Court will grant the defendant’s notion to dism ss.
As di scussed above, the Mntreal Convention provides the
exclusive neans to inpose liability upon an airline for bodily
injury suffered by a passenger while on board an aircraft on an
international flight. M Art. 29. M. Schaefer-Condul mari’s
state law clains for the allergic reaction she suffered on board
her flight from Rone to Phil adel phia are therefore covered by the
Convention and must be brought under its termnms, not under state
I aw.

The Court’s dism ssal, however, will be w thout
prejudice, and the Court will grant Ms. Schaefer-Condul mari | eave
to file an anmended conplaint bringing a claimunder the Mntreal
Convention. M. Schaefer-Condul mari’s unsuccessful argunment in
her opposition to the notion to dismss that her injury was not
the result of an “accident” does not estopp or otherw se prevent
her fromtaking a contrary position in a subsequent anmended

conplaint. Fromthe facts alleged, the Court cannot say at this
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time that Ms. Schaefer-Condulmari will be unable to state a claim

under the Mntreal Conventi on. See Aynpic Airlines, 540 U. S. at

652-53, 657. The proposed anendnent to bring clainms under the
Convention is therefore not futile, and | eave to amend wll be

gr ant ed.

An appropriate Order will be entered separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JUDI TH SCHAEFER- CONDUL VARI : ClVIL ACTI ON
V.
US Al RWAYS GROUP, | NC. :
d/ b/a US Al RNAYS ) NO. 09- 1146

ORDER

AND NOW this 8th day of Decenber, 2009, upon
consideration of the Plaintiff’s Mdtion to Renmand (Docket No. 7)
and the Defendant’s Motion to Dismss (Docket No. 4), and the
responses and replies thereto, and upon consideration of the
parties’ supplenental subm ssions on jurisdiction, IT IS HEREBY
ORDERED, for the reasons set forth in a Menorandum of today’s
date, that:

1. The plaintiff’s Mdtion to Remand i s DEN ED

2. The defendant’s Mdtion to Dismss is GRANTED, and
the plaintiff’s conplaint is DI SM SSED W THOUT PREJUDI CE

3. The plaintiff may file an amended conpl aint on or
bef ore Decenber 30, 2009, to bring a claimunder the Mntrea

Conventi on.
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. MLAUGHLI N, J.




